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. . By ERNEST Van Den HAAG
1 Some acts, although harmful to any
»society that wishes to secure the life
vand hberty of its members. may yet
;seem advantageous to :individuals.
» Therefore. criminal laws must pro-
Vclaim these acts to be wrong and
threaten. punishment to those who
1 commit them. -
+ Courts distritfute the threatened pe-
i nalties to persgns they find guilty of
; having commillled the acts the law for-
1 bids.
! If the laws Prohibiting acts such as
tmurder are morally justified, so is
ithe punishment: of those who break
: them—provided 'that the punishment
145 effective in reducing lawbreaking.
. THE TEMPTATION tp do what is
‘forbidden by law has always been
1 with us. We were expelled from Para-
. dise because we succumbed to it. In
 Tolstoy's wordd. “The seeds of every
erime are in jeach of ‘us."

The threats of the law are needed to
\prevent ther | flowering. to control
s came, to cnforce rules indispensable
moral and| to social life.

We may be ]empled to defy natural
t

laws. too, but fthe law of gravity en-
Torces itself 'byj defeating us if we defy
it However. unless we are punished.
we can defy ruman laws and profit
from our deffance

. Therefore. threats of punishment
‘must be attachéd to legal prohibi-
tons. Like promises. these threats re-
. Tun credible-only if they are carried
‘ot And unless they are credibte.
they cannot be effective.

THE PUNISHMENT of lawbreakers
may gratify the vindictiveness of vic-
ums and perhaps of those who. al-
though tempted. restrained them-
selves from breaking the laws
~ indced. legal punishment may serve
.to prevent them from seeking revenge
on their own.

But above all. punishment is in-
dispensable:to make the threats of the
law credible and thereby to deter
others from violating the law as the
punished lawbreaker did. Without ac-
tual pumshment. legal threats would
amount to bluffs: crime would pay

ONE REASON the crime rate is cur-
rently rising is that so few offenders
are punished—less than one per cent
of all crimes lead fo prison terms—
that crime does pay for many people.

However. legal threats. if they re-
main credible by being carried out as
promised. deter most people. most of
the time. from doing what the law pro-
hubits

It 1s possible that additional people
mght bk deterred by stitl harsher or
more certain punishment. but we pre-
fer tolerating more burglaries to cut-
tng off the hand of a third-time bur-
glar. as is done in some countries
such as Yemen. Saudi Arabia and
Libya ,

Most of us do not seripusly enter-
tain the criminal opporturities offered
by life. let alone deliberately weight
the threats of the law against the pos-
sible advantages of crime. We have
absorbed the laws™ prohibitions and
the moral norms on which they rest
through the socialization process that
is part of normal growing up. We
don't consider committing crimes be-
cause we have learned to feel that
they are morally wrong
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THE LONG-STANDING and effec-
tive threat of punishment contributed
to our automatic rejection of criminal
opportunities as morally acceptable

“Some men.” the Enghsh Judge
J.F. Stephen wrote, “'probably abstain
from murder because they fear
that they would be hanged. Hundreds
of thousands abstain from it because
they regard it with horror. One reason
they regard it with horror is that mur-
derers are hanged.™

They are not hangéd any longer.
whether because we regard the life of
the victim as too cheap to make the
murderer pay with his. or that of the
murderer as too precious to forfeit
The murder rate—about 18.000 an-
nually in the United States—certainly
seems high

LATELY. SOME very persuasie
statistical evidence on the deterrent ef-
fect of capital punsihment has been
presented

For example. University of Chicago
Prof. Isaac Ehrlich. after an elabo-
rate statistical analysis. concluded
that one more execution per vear dur-
ing the period 1933-39 would have prob-
ably deterred an average of seven or
eight murders per year.

It seems that by failing to execute &
convicted murder. we may risk fail-
ing to prevent other murders that
might have been prevented by the exe-
cution. The risk strongly argues in
favor of the death penalty.

THE SIZE of the threatened punish-
ment and the probability of suffering
it are only two among many in-
fluences that deter us from crime

The effect of legal threats differs.
depending on personality and social
situation: thus the perception of the
threat and the intensity of the desire
for doing what the law proclaims to

‘be wrong will differ from person to
person. .

Twenty-four men in the Louisiana State Prison at Angola

Even the strongest threat will not
deter some persons; therefore. the
threat of punishment. while it controls
crime, cannot eliminate it. Offenders
already guilty of crimes obviougly
have not been deterred. Among them,
the proportion of people who cannot
be deterred at all may be high.

However. most people are deter-
rable. Society could not function at all
if the law did not directly and in-
directly deter them from doing what
it prohibits. whether it be something
universally regarded as evil—e.g.,
murder—or something prohibited to
secure some practical good. such as
exceeding the speed limit. or prac.
ticing medicine without a license.

The evidence, statistical and experi-
mental, shows clearly that a higher
probability of severe punistiment effec-
tively reduces crime rates. In one ex-
periment of note, for example. the ex-
perimenters found that a credible
threat of punishment reduced cheat-
g among college students by two-
thirds. but moral exhortation was in-
effective

WHETHER THE CRIMINAL poten-
tial that more or less strongly inheres
in all of us is activated depends on ex-
temal as well as internal factors
Some people would become criminals
under nearly any circumstances; they
are internaily driven to defy social
rules.

The threat of punishment is thus
only one of many factors influencing
crime rates. But threats can be more
easily controlled than. say. family dis-
integration. which contributes impor-
tantly to high crime rates.

Some of the social changes from
which improvement had been ex-
pected have had no discernible effects
on crime rates. Poverty and igno-
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awaiting execution in August of 1975.
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rance often have been blamed for
crime. However. only 11 per cent of
alt families now fali below the pover-
ty line compared to 50 per cent in

920,

Yeét the crime rate has risen. EAduca-
tion, too. has greatly increased. as
has psychiatric care. but the crime
rate has risen even more

ON THE OTHER hand, rates of pun-
ishment have decreased.

Between 1960 and 1970, the crime
rate (per 100,000 people) rose 144 per
cent: the arres' rate did not keep
pace—it rose only 31 per cent.

And while 117 persons were in pris-
on per 100,000 inhabitants in 1960, only
9 were in 1970. In other words, while
crime rates went up, punishment
rates went down.

Thursday, July 7, 1977

As crime rate soars, punishment drops

The decline in punishment occurred
in the face of accumulating scientific
evidence (by Isaac Ehrlich and
others) which shows (contrary to
what had been believed among crimi-
nologist until about 10 years ago) that
swift, certain and reasonably severe
punishment can significantly reduce
crime rates.

WHY. DESPITE rising crime rates,
are convictions hard to obtain? Why
are courts lenient. despite the fact
that 50 per cent of all violent crimes
are committed by persons out on pro-
bation. parole or bail?

One reason is that we have long ac-
cepted the generous idea that offen-
ders are misguided or sick and
could—and therefore should—be reha-
bilitated rather than punished.
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fective ways of rehabilif

ing offenders have been discovered.
ther in this country or any other:
Whatever the merit of various human-
itarian programs. none has led b
lower recidivism rates than-occur m
their absence &

Further. the evidence shows thal
the proportion of offenders who suffer
from psychic impairment is no higher
than that of non-offenders in the samte
S0Cio-economic  group.
The conclusion is inescapable that
by making punishment as uncertain.
rare and mild as we have. we have k-
censed crime.
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