Message clear in high court ruling

. By TIM RICHARD

Three lessons for suburbanites
Stand out with brilliant clarity in lhe
wake of the U.S. Supreme Court's
cent decision in the Arlington Helghls
{IR.) racial zoning controversy:

*If you are a homeowner fighting a

roposed rezoning for low-cost or ra-
cnally integrated housing, never let
your friends say out loud that they op-
pose blacks in their town. If one of
your neighbors starts to make a ra-
cial remark in a public hearing.
strangle .him on the spot.

1f your community expects to have
the courts uphold its low density,
single-family zoning. it had better
have its legal house in order. Local
government officials must follow their
own rules of procedure if they expect
their zoning- decisions to stand.

eArlington Heights hasn't really
won yet. The supreme court re-
manded the case back to lower courts
to decide if that village had violated a
federal fair housing act--an issue that
wasn't clearly decided in the lower
courts.

analysis

ARLIGHTON HEIGHTS is a village
in northwest Cook County, about 26
miles from Chicago's loop. Like sub-
urbs everywhere, it had tremendous
population growth in the 1960s. Like
suburbs everywhere, it had only 27
black residents in a population of

64,000 as of the 1970 census

The Clerics of St. Viator, a religious
order, decided in 1970 to devote some
of its land to low and moderate in-
come housing. The Viatorians struck
a deal to sell a 15-acre parcel in Ar-
lington Heights to a non-profit devel-
oper experienced in dealing with feder-

Under the (ederal subsidy plan,
MHDC made it clear that its market-
ing plan would be an “affirmative”
plan—which is federal jargon for
trying hard to achieve racial in-
tegration

THE PROPERTY was, and always
had been, zoned R-3, a single-family
classification. MHDC asked for a re-
zoning to R-5.

The pubhc hearings of the planning
commission drew, in the dry verh\age
of the Supreme Court decision, “large
crowds. . . Some of the comments,

al housing subsidies—Metropotitan
Housing Development Corp. {MHDC).

MHDC came up with a plan called
Lincoln Green, for 20 two-story build-
ings with a total of 190 units. The idea
was that 100 units would be single-
bedroom, likely to attract senior citi-
zens. The remaining %0 would have
two to four bedrooms.
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both from
addressed undesirability of in-

troducing at the location in Arlington

Heights low and moderate income
housing, housing that would probably
be racially integrated.” That clearly
was a mistake from the village gov-
ernment’s point of - view.

The planning commission, with only
two dissenting votes, recommended
against rezaning for Lincoln Green.
The village board denied rezoning, 6

1

MHDC and some black persons—in-
cluding one who worked in Arlington
Heights but lived 20 miles away—filed
suit in federal district court to force
rezoning.

THE SUPREME COURT noted that
many opponents of rezoning focused
on the zoning questions rather than
the racial ones.

“First, the area always had been
zoned single-family, and the neighbor-
ing citizens had built or purchased
there in reliance on that classifica-
tion,” said the high court.

“Second, the village's apartment pol-
icy. adopted by the village board in
1962 and amended in 1970, called for
R-5 zoning primarily to serve as a buf-
fer between single-family devel-
opment and land uses thought in-
compatible, such as commercial or
manufacturing districts. Lincoln
Green did not meet this requirement,
as-it adjoined no commercial or manu-
facturing district.”

Hurting the village's case, however,
was the fact that it “had no other cur-
rent plans for building low and moder-
ate income housing, and no other R-5
parcels in the village were available
to MHDC at an economically feasible
price.”

THE VILLAGE WON in district
court but lost before a divided Court
of Appeals. The appeals court ob-
served that refusal to rezone “'would
have a disproportionate impact on
blacks. Based upon family income,
blacks constituted 40 per cent of those
Chicago area residents who were eli-
gible to become tenants of Lincoln
Green.”

In short, the appeals court said the
“ultimate effect” argument was con-
trolling. It didn't matter what the vil-
lage's intentions were; the effect of

segregation was sufficient to prompt,

the appeals court to rule against the
village.

Thursday, January 27, 1977 (SF-13AR09A) (T WhisA

The village appealed to the U.S. Su-
preme Court and won—sort of.

‘THE HIGH COURT tock cognizance
of the political facts of life—"legisla-
tors and administrators are properly
concerned with balancing numerous
competing considerations” when they
make zoning decisions.,

Therefore, courts generally refrain
from reviewing the merits of local
government decisions—"absent a
shawing arbitrariness or irrationality.
But racial discrimination is not just
another competing consideration. .

“When there is a proof that a dis-
criminatory, purpose has been a moti-
vating factor in the decision, this judi-
cial deference is no longer justified.”

The court found Arlington Heights
had made a good, solid case for its re-
fusal to rezone. The village had
always. in the past and in the current
case, stuck to its zoning policies.

So. the supreme court found no evi-
dence of racial discrimination as a
motive in the village's decision,

It could have come out differently.
Said the court: “For example, if the
property involved here always had
been zoned R-5 but suddenly was
changed to R-3 when the town learned
of MHDC’s plans to erect integrated
husing, we would have a far different
case. Departures from the normal pro-
cedural sequence also might afford
evidence that 1n1pruper purposes are
playing a role.”

BUT THE
final victory.

The high court noted that MHDC
and the black plaintiffs charged the
village had violated two sections of
the federal Fair Housing Act. Because
the appeals court had proceeded “'in a
somewhat unorthodox fashion” and
failed to decide that question, the Su-
preme Court sent the case back for
further consideration.

VILLAGE hasn't won

There are theoretically no partisan
politics on the U.S. Supreme Court.
But a newspaper would be telling less
thar the full truth if it failed to point
out:

*The five justices who ruled that
proof of racially discriminatory intent
was necessary were all appaintees of
Repulbican Presidents Eisenhower
and Nixon: Lewis Powell, Warren Bur-
ger, Potter Stewart, Harry Blackmun
and William Rehnquist.

*The justices who dissented in
whole or in part were Thurgood Mar-
shall, Byron White and William Bren-
nan, all either appointed by Democrat-
ic presidents or, in Brennan's case, a
known Democrat appointed by a Re-
publican president.

*John P. Stevens, President Ford's
lone appointee on the high court, did
not participate because he had been a
member of the appeals court when
the Arlington Heights case was de-
cided.

There’s an old saying that “the Sw-
preme Court watches the election re-
turms.” Thus, the court is probably
aware that Democrat Jimmy Carter
won the presidency and will be mak-
ing his own appointments to the Su-
preme Court as the occasion arises.
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