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Benefits .ruie
a headache to
small business

By Mary DIPaolo
spocial wrltor

A Farmiogton veterinarian says
he's been to three semindrs since
January and spoken to hls accoun-

-“tant, but all he's got to show for his
efforts are four different Interpreta-
tions of what he describes as “one

“heck of a mess.”

What's all ths discussion about?

Section 84,

Among other rules, Sectlon 89 re-
_quires that employer-provided em-
ployee bencfit plans pass several
tests to determine whether benefit

* plans unduly favor highly compen-
sated employces, generally those
earning $50,000 or more per year.
< (See relnted story for Sectlon 89 pro-
visions).

-“There are 80 many unanswered
- questions as to what and what does
not constitute-discrimination,” says
John Richardson, owner of Plaza
Veterinary Hospital in Farmingten.
Richardson employs several part.
time workers. Under Sectlon. 89,
part-time workers who work as few
as 17.5 hours per week must be fn-
cluded in calculations to determine
whether plans are discriminatory.

“If I'm paying $1.25 per hour for
.cach of my employees’ benefits —~
and yet one works 20 hours and the
‘other works 40 hours a week — Is
‘the, total cost golng toward each of
:these employce's beneflts [n itself
‘disctiminatory? One expert told me

jm the other sald no,” Richardson

¢ He also questions the benefit eligi-
-bility issue.

. “Suppose dn employer has a stan-
dard waiting perfod of three months
before new employees can recelve
health coverage. But you fInd an ex-
cellant full-time prospect that wants
or'-.,nqua coverage right away. So -

you make an exception for that per-
son. Is that belng discriminatory?

“How much Is the ‘mistake’ golng
to cost in terms of specltic tax penal-
ties? Are ecmployers better off
dumping their beneflts altogether?
And if benefits are cllmlnated and
offset by an increase in employee
salaries, who's to say the extra funds
would be used to obtain indlvidual
coverage?”

LEONARD GREY, officer with
the Blrmingham-based CPA firm of
Grey and Trepeck, calls Richard-
son's questions typleal. '

“As I've explained Section 8¢ to
our cllents, the end result is that
they're discontinulng thelr employee
benefit plans and compensating
some people 50 they can pay health
insurance premiums out of thelr own
pockets,” Grey said,

Grey agrees that there aren’t any
guarantees that employces who are
compensated to obtain health cover-
age on their own will do so.

“There are one million people In
(his state without health insurance at
the present time. It will certainly be
interesting to see how the numbers
change by the end of this year.

* “Up to now, approximately 10 of
our small business clients with 10 or
fewer employecs have made the de-
cision to dump thelr bencfits,” Grey
sald.

IF, IN FACT, Sectlon 89 leads to
employers dropping benefits, it will
be the ultimate lrony for those who
belleve that Section 88 represents
Congress’ attempt to extend employ-
ee benefits, especlally health carc
coverage, to lower-income workers,

Sherry Mirasola, dlrector of public
affairs and communication with the

Hospital A says
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statf writer
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Relief a year away

Accordlng to Scan Foley, legisla-
tlve alde to U.S, Rep. Sander Levin,
D hel

Although one move s afoot [n Con-
gress to repenl Section 89 and anoth-
er to amend it, employers should not
expect to sce any changes this year
and arc belng advised to comply
with the IRS rullng.

More than 250 members of Con-
gress, including US. Rep. William

roomfield, R-Lake Orion, have
slgned on as co-sponsors of legisla.
tion repenling Section 89, The bill to
repeal is being led by Small Business
Committee chalrman John Falce, a
Democrat from New York.
esday, a hearing was sched-
uled for House Ways and Means
chalrman Dan Rostenkowsk!’s bili to
alter Section 89 in the form of an

- 1 Rostenkowski's
amendment clears up questions of
diserimination in benefit plans and
sets a health care guldeline, Levin is
a member of the Ways and Means
Commiltee and is supporting the
amendment,

“Rather than looking at who's par-
Uclpating in the (benefits) plan, you
can look at the,design of the plan and
tell whether it mects Section 88"
Foley sajd'of the amendment.

In terms of beneflt guldelines,
there are two provisions.

“The first is that an employer pro-
vide at least a core medical pack-
age. Without defining what a ‘core’

‘89’ questions

participation,
discrimination

Sectlon 89, a provision of the 1988
Tax Reform Act that goea Into effect
this year, has two major parts: quall-
fication {er decumentation/mini-
mum participation) rules and non-
discrimination rules. Section 89 ap-
plies to all employers, both public
and private. Only churches and
church-controlled tax-exerapt organ-
Lzations are exempt.

According to Buck Consultants,
the general requlrements of Sectlon
89 are similar to those for peasion

lons.

Under the qualification rules, an
cemployer is required to provide a
benellt plan aod have notified em-
ployees of it. It must be: developed
exclusively for employees, legally
enforceable and malntained for an
{ndefInite period of time, An employ-
er must provide “reasonable” writ-
ten notlce of benefits avaitable un-
der the plan to employees who are
cligible to participate by July 1, or,
the first doy of the plan year,

1f the plan viclates the qualifica-
tion rules, all employees will be
taxed on the cost of the plan benefits
they recelved, and employers will be
subject to tax penalties If taxable
amounts are not reported on em-
ployee W-2s.

Donald H. Scharg, principal with
the Fishman Group, a Bloomfield
Hills law firm speclalizing in man-
agement/labor law, offers an exam-
ple.

“If an employce needed .major
surgery and the company’s health
plan pays out $100,000 to cover It,
that money will become taxable in-
come to the employec” If the benefit

any portion of the benefit or .ar-
ranges for a discount for employes
paid bepefits:

@ Accldent or health plans

® Group lifc insurance

® Quallfied tuftlon reduction pro-

grams

@ Cafeteria plans

® Employee discounts

o Employer operated eating fa-
clllties

® Voluntary Employees’ Benell-
clary Associati

ons
© Qualified group legal services
® Educational assistance,

ACCORDING TO Steve Hacker,
general agent with Amcrican Com«
munity Muteal Insurance Co. of
Livonia, Section 89 encourages em-
ployers to develop more conalfstent
benefit packages for thelr employ-

ces, .
“The law docs not prohibit plans
that are discriminatory; rather it
works Lo ensure that these types of
bepefits be treated as taxable in-

pare the value of employer-provided
benefits avallable to highly compen-
sated employees to the value of ben-
efits avallable to the rest of the work
force, They apply to employees
working as few a3 17.5 bours per
week. In general, a highly compen-
sated employee earns more than
$50,000 per year. The non-dlscrimi-
nation rules are more complex and
apply specifically to employer-pro-
vided health care, accident and
group life Insurance plans,
1f the benefit plan !z found to be
tory In favor of highly
d and the em-

plan does not meet the

package s, the says that
employers must provide health care
coverage that will cost the employec

of Sectlon 89, Scharg
sald.
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The following plans are incloded
in the q eq of
Section 89 If the employer pays for

ployer falls to inclade the amount of
additional benefits In the empl:

W-2 forms, the employer s subject
to an exclse tax that s computed by
a complex formula.

Battling the IRS in court

For most people, taking on the In-
ternal Revenue Service is as far-
fetched as stepplng into the ring with
Farmington

CPAs points ont that the IRS ls not
unbeatable. If you belleve that an
examiner’s fiodings are unfalr or
inaccurate, you have the right to ap-
peal within the IRS or through the
court system.
How you inltlate an appeal de-
_ pends, In part, on the type of audit
you have undergone and the amount
* of tax llability in dispute. For a fleld
:audlt iovolving a tax dlspute of
! $2,500 or more, you are generally re-
' quired to {lle a written statement or
protest. But In a correspondencs o
offlce audlt, where the IRS asks you
to submit documentatlon related to
certain items on your tax return, you
can usually begin an 2ppeal slmply
by asking to mect with the examin-
er’s supervisor, The supervisor will
review the audit, discuss your con-
: cerns and try to resolve the dispute.

IF YOU cannot reach an agree-
, ment on this level, your next step Is
* requesting an appeals erence
. withln the IRS. In elther case, f you
. plan to appeal an examiners's dec!-
 slon, make sure that you do not elgn

the agreement form (hat the

: agent provides at the end of an audlt.
© The majority of tax disputes are
" resolved duriog appellate hearings.
. These p: g8 are relatively in-
- formal and you may even choose to
< represent yourself, But you may ask
. certifled public accountant ar at-
* torney to appear before the IRS on
- your bebalf,
" Because the hearing 13 generally
*1imited to one meeting, bo prepared
‘to present and discuss documenta.
“tion for each and every item In dls-
: pute: The appeals offlcer will review
 tha government's charices of wianlng
*in court and, In most cases, argue for
s ly resolution. It's the appeals
< offleer’s job to settle the case out of
 court whenever possible. As a result,
_youmay find that the appeals officer
;18 mote willlng to negotlato than was
- the original auditor. During the bear-
{Ing, expect a great deal of bargain-
!ing to occur-and be preparcd to
; make your own concessions.

. IF YOU cannot reach an agree-
* “ ment in the appeals office, you still
- +havg” the right to appeal to the
+courts. But do ot make this decislon
lightly, Court disputes can be time
i and ¢ 1y cxpensi

In some cases, litlgation can last
years and cost a small fortune, Be-
fore taking your case to court, put
aslde your hard feellngs and re-ex-
amine your tax bill, You can argue
the case on principle, but mako sure
you consider whether It makes scnse
to spend thousands of dollars to dls-
pute a $1,000 tax bill. On the other
hand, your future tax bills may in
fact be affected by the prinelple you
fight to support.

11 you decide to take the Utigation
route, there are two paths you can
follow. You can go directly to the
United States Tax Court or your may
appeal to the Unlted States District
Court or the Court of Clatms. Don't
zesume that 2ll roads lead (o the
same result. In 1987, taxpayers won
complete or partial victories in 68.4
percent of the regular tax cases
fought In Tax Court, but they won
only 19.5 percent of those argued in
the Disrict Court and 14.8 percent of
those argued In the Court of Cliams,

The U.S, Tax Court is totally inde-
peadent of the IRS. In the small tax

amount, as is the case If you choose
to appeal in federal court. But be
warned: Declslons made in the small
tax claims dlvision are flnal. Nelther
you nor the IRS can appeal.

1f you decide to take your appeal
to a federal court, you must first pay
the amount la dispute plus any later-
est and penaltles owed. Next, you
file a claim for a refund. If the elaim
Ls refected, you may bring your sult
to the U.S. District court where you
live or the Court of Clalms that
hears cases in Washington D.C. The
proceedings in clther case are for-
mat, and you will most likely need
an attorney,

Why then would you select the Dis-
trict Court over Tax Court? For one,
you may choose this route if you be-
lieve your case would fare better be-
fore a jury. (Tax Court hearings have
1o jury.} Or your professlonal advis-
crs are aware of previous rulings
that make It likely that a federal
court would judge your case favor-
ably. In other cases, such as those

claims division for cases
$10,000 or less in disputed tax, you
can attend with or without an
adviser, But In cases involving
disputes of more than $10,000, you
wil] have to follow the same rules of
procedure as those {n effect In regu-
Jar courts,

If you choose to go to Tax Court,
you do not have to pay the disputed

taxes, you
have 1o cholee; the case must be ar-
gued in the District Courts.

CPAs recommend that you make
every altempt to settle your case
carly in the appeals process. But if
you are convinced that your cass is
Just, don't accept an unfalr declsion
slmply because your are afrald of
getting Into the ring with the IRS,

primw——

Evryday Gus Carlson sees the value o
management education.

As manager of training for

Gus Carlson
Manager, Training
Fedeml-Mogul Corporation

Federal-Mogul Corporation,
. Mr. Carison sees how
professionals who develop .
their managerial skills can
achieve success.

"Your profession

takes on a totally
different dimension
when you're promoted
into management.
Thirough management. .
education, you develop -
the skills and
knowledge you need .
to compete in the
global marketplace.

You learn how to
build a management
team, and tap the talent
on your team. With a
team management
approach, you and
your business have
tremendous opportun-
ities for success."

Learn how to build your management team. Enroll in Walsh College's new
Master of Science in Management (MSM) degree program and discover what
it takes to become an effective business leader.

Classes begin in the fall, 1989. For details, call our Graduate Admissions

Office at 689-8282.

Walsh College
\_/# Troy, Michigan




