Sellers of commercial property should takg-

precautions before the sale is co

mpleted to en- the property.

sure that toxic wastes have not been stored on

Thoughtful study of home
appliances worth the time

(AP)— Sclecting the appropriate
appllances for that new house Is no

dishwasher, and the capacity of a re-
frigerator-freczer are crucial to the
's value and

easy task. Today's are
avallable in an ever-increasing se-
lection of types, sizes and styles —
with price tags as far-ranging as the
{features, reports Better Homes and
Gardens Kitchen and Bath Ideas
tagazine,

Once appliance selections are

- made, consumers will probably have
to live with their decisionyfor a dee-
ade or more. These shopplng tips
will help consumers make choices
they can live with well into the 21st
century:

® Money matters. It's best to es-
tablish a realistic budget first. This
step atone simplifies purchase deci-
slons and can help folks sort out fea-
tures that are really necessary.

® Check it out — at the library
~ first. Study consumer publica-
tlons that glve brand-name ratings,
{eatures available, and prices. Be-
fore going shopping, take notes and
narrow choices to a few specific
brands and models.

e Evaluate durability and serv.
jceability. The quality of the basic
cumponents is more important than
the number of novelty options. The
power output of a microwave aven,
the aumber of spraying arms in a

® Make sure it fits. When sho);-'

ping for appliances, be sure to have
a detalled list of the exact measure-
ments aliatied for each appllance,
Remember the appliance will be in
the kitchen for .ycars, so consider
any potential changes in family size,
lifestyle, and kitchen design when
making capacity decisions.

® Price plus consumption equals
cost. The true cost of an appliance
should be evaluated by both the
sticker price and Its energy con-
sumption. Energy Guide labels — a
bright yellow tag required on all re-
{rigerators, freezers, and dishwash-

ers — give an estimated yearly cost
of operation based on a national av-
erage energy rate. The labels also
share the highest and lowest estl-
mated yearly costs of operatlon for
similar models,

e Shop for the best buys. Don't
assume that an appllance warchouse
has the biggest bargalns. It's true
that they buy directly from the man.
ufacturer, but it is alse common for
a group of smaller dealers to pool
resources to buy bigger volumes at
discounted rates from the factory.
100,

& Find out what Is included in
the price. If an appliance requires
profussional installation, ask if it's
included in the purchase price.
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Commercial property

sellers must beware

By Edward L.

and Mark E. Wilson
spoclel writers ---

The closing on the commercial
plece of property has takea place,
the seller has received the procecds
of sale, Lhe broker has received his
commission and the buyer has

. received the deed to the property.

Another suceessful deal has been put
behlnd the broker.

Or has it?

‘Two wecks Jater, the buyer dlscov-

ors:

# A stalned area in the back.of
the property; °

® A flaking of material covering
the pipes in the basement of the
bullding on the property;

® A pipe protruding about three-
four inches above the ground some
distance from the building, which

stank.

® in a depressed area on the
praperty, which appears 1o be a nat-
ural water runoff area, the edgeof a
large barrel is found above ground.
When Investigated, Iive barrels that
have the word “Toxleo™ painted on
the side are found. They are all rust-
ed and have been leaking their con-
tents into the soil for years. Most of
the barrels are now empty,

Buyer calls his lawyer, who, In
turn, calls the seller and the broker
to determine what each knew, or
should have known, about the prop-
criy prior to closing.

The buyer says he knows nothlng
about -these problems.. The selier
says he knew nothing of any prob-
tem, as he has only awned the prop-
crty for three years, The borker says
his obligatlon is enly to find a buyer
who is ready, willing and able to buy
and besides, he knew nothing about
the problems.

WHAT RESPONSIBILITY docs
the commercial real properiy broker
have to know about the enviroamen-
tal condlticn of the property and to
disclose that condition to a potentlal
purchaser?

There Is very Jittle question that if
the broker knew of the environmen-
tal problem discussed above, he has
the duty to disclose the problem to
the potential purchaser. The recent-
ly enacted “Polluters Pay™ statutes
effectlve July 1, 1991, codlfy Michl-
gan case law, indicating that an en-
vironment problem must be dise
closed to any potentlal buyer. But
whelher the broker has an affirma-
tive duty to conduct an investigation
of the property where the environ-
mental problem s unknown to the

. 'gdeét “

goes to an underground storage

column

seller and the buyer docs not choose
to inspect the property, Ls not clear.

The recent California case of Eas-
ton vs. Strassburger, clling the Na-
tional Code of Ethics of Realtors,
held ‘that a residential broker did
have the duty to inspect a plece of
property prior (o 2 sale. Two other
Jjurisdictlons have also adopted the
lne of reasenlng that a resldential
real estate broker has the tndepend-
ent duty to investigate the property.

in the Easton case, the court re-
lled on the National Assoctation of
Realtors Code of Ethics, which says
inpart:

“The Realtor should recognize
that the interests of the nation and
its eltizeas require the highest and
best use of the land and the widest
distribution of Jand ownership. They
require the . ., preservatlon of a
healthful environment.”

Article 9 of the ethics code states
that the "Realtor . . . has an affirm-
ative obligatlon to discover adverse
factors that a reasonably competent
and ditigent investigation would dis-
close.”

Interestingly, the court did not ex-
tend this duty te investigate to the
commercial real estate broker. The
- court..noted  that- the -commercial

purchaser is generally more astute

and informed in these types of trans-
actions than the common homeown:
er.

The court took it upon Itself to
draw the distinction between the du-
ties of the residential and commer-
clal broker even though the code of
cthics docs not. It would appear,
however, that it is only a matter of
ime before a case is breught before
the courts dealing with commercial
brokers. It would not be surprising to
find that the principles applied at
that time to commercial brokers are
similar to the rules developing in the
residential broker arca. .

ARE THERE any precautions that
a broker can take to protect against
liability?

A defininte “perhaps” can be
stated. Here are some possibilities.

¢ Keep updated on the current
- environmental hot spots in your
areas. The Department of Natural
Resources makes avaitable the cur-
rent and proposed list of cleanup

sites. If a site Is commonly known fo
those in the areas as a problem area,
brokering a-deal next door could be- -
costly,

# Investigate the property- and
the surrounding arca. This does not *
mean you must be a blological engl- -
neer. But rusting drums, oozing
green liquid and malodorous vapors
are all common sense signs of trou.
ble, Bring these to the attentlon of
the seller and recommend their in-
vestigation or disclosure. Be willing
to walk away from the sale If no dis-
closure or investigation is made. Re-
member that the average cleanup
cost of a site runs into milllons of
dollars,

# Il the broker represents the
buyer, the buyer should be advised to
have an environmental audit per-
tormed. Regardless of whether the
buyer has the audit, the broker

should insist that the buyer acknow): ____

edge that no reliance will be placed
on the broker as to environmental
matters, and that the audit has been
suggested by the broker, but specifi-
cally waived by the buyer, if that is
the case.

® If the broker represents the
seller, an Indemnity provislon could

in both the tisting agreement

and offer to purchase as 1o alt Habhl-
1y relating to environmental difficul.
ties on the property. This assumes
that the seller Is flnanciatty solvent
and available when the need for th
indemnificatlon arises. .

® The broker should state in the -
tisting agreement and offer to pur-

-chase that because of the federal and-——

state statutes in this area, both
buyer and seller should consult legal ~
counsel. The broker should also sug- ~
gest that other professtonals such as
environmental auditors, check I
there are any environmental prob- .
lems with the property. .

All possible questions as to a bro-
ker's liabillty and certainty all of the
answers are not yet known. What is
clear is that if sameone is damaged,
there will always be the tendeney to
tind someone to sue.

Edward L. Haroutunion is a
principal attorney of the law firm -
of Rubenstein, Isaacs, Haroutuni.
an and Sobel, und is in charge of
the firm's environmenial law de-
partment. He also is a real estate
broker.

Mark E, Wilson is a principal
in the same law firm, whose
practice is primarly in real es- |
tate and environmental’ law
areas. Both have spoken before
real estate groups on cnviron-
mental issues.
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