Immumni

By Kathisan Moran
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You're an adult softball player who slldes daring-
ly into third base, You're safe — but you break your
ankle in the process, It turns out a slight sectlon of
the base anchor was exposed and a partial cause of
your Injury. Should you sue the clty parks and rec-
reatlon for negligence?

Ten years ago, the answer would have been no.

But loday, with governments viewed as casy tar-
gets for litigatlon, the answer likely would be yes,

In fact it was yes i Troy, which has faced two
lawsuits from injured softball players this year, de-
apite the fact the playess signed releass forms.

The rash of lawsults agalnst muncipalities is
troublesome for publie officlals — and for taxpay-
ers as well. Whereas a private business can only
“pay up™ until it Ls put out of business, governments
are viewed as having unlimited potentlal for paying
huge settlements.

Several bllls are pending in the state Legislature
almed at puttlng some limits on lawsuits agalnst
government. But the opponents of such Iegislation
may be more vocal — and powerful — than those
who favor

THE CONCEPT of immunity dates back to Eng-
lish common law when It was forbldden to sue the
king. It was put In writing in Michigan In the mid-
1960s. Alter two attempts, the Legistature thought
it bad a workahle law — one which limlted lawsults
to speciflc areas such as bad roady, defective bulld-
ings or negligent operation of munleipal vehleles,

But a steady stream of court decislons has erod-
cd the state statute blt by blt, until now there is
virtually no limit on the types of lawsults which can
be filed agalnst a clty or townshlp — and certalnly
no limits on how much a jury can award an ag-
gricved party.

To date, no area community has pald a multl-
mill{on dollar ettlement. But the pessibility came
dramatlcally near in Troy when a jury awarded
$5.75 mitlion to the parents of 23-year-old Davld
Prlor whom police mistook for a burglar and shot
to death.

‘The verdict shocked the city, Although clty offi-
clals pledged not to ralsc taxes to pay the sum If it
was upheld on appeal, they may have had little
cholee at the time of reckonlng. While the case waa
being appealed, however, an undlsclosed settiement
was reached which was paid by the elty's insurange
companles.

THE 6,600 RESIDENTS of South Tuscon, Ariz,
haven't been 2o tucky.

That suburb, which measures one square mile,
recently reached a tentative agreement to pay offa
huge sum awarded a Tuscon pollce offlcer who was
permanently disabled in the line of duty. .

Ofilcer Roy Garcla was accldentally shot by a
South Tuscon pollce officer during a joint police
operation In 1978, In 1980, a Superior Court jury
granted Garcla $3.6 million.

In the four years since, Lhe clty of South Tuscon
waa blocked from declering bankruptey and even-
tunlly negotlated a tentative agreement to pay Gar-
cla §2.6 million In cash and property by April of
1985 as well as $400,000 spread over the 10 years
starting [n 1986,

The city is altempting to sell bonds to mect its
obligations but has found no buyers. Thus the cast
has not been reflected in the tax rates.

The number of multi-mitllon dollar settlements
in cases involving private and public businesses has
skyrocketed in the last 20 years.

It is the tendency on the part of jurles to award

The nature of their work puts police offi-
cers under tho conatant threat of lawsulte
for false arrest, violation of elvll rights and
brutality, While some beliove the lawsults

ty:

big sums of moncy, aa well as the proliferation of
“nuisance” sult, that has munlefpal attorneys wor-
red. Same argue that a new state immunity law
should Impose monctary limitations for damages
related to specific cases, |.e, $500,000 maximum for
anegligence ease which resulted In a death.

“Because the net Joss ends up with the taxpayer,
there’s some logic In puttlng some restralnts or
lmitations” on sults against government, sald Jon
Kingsepp, who represents Birmingham, Clawson
and other clties. “They should be able to get some-
thing, but net the oll well.”

WITHOUT Umitations, a jury can try to punish a
clty with a buge award as happened in the Prior
case, said Paul Beebow, who represents West
Bloomticld and Farmington Hills. “Six people de-
clded to punish the city of Troy for the actlons of
one or two people, . . . I don't know If It's falr to
ask all citizens to dig Into thelr pockets.”

Juries can be susceptible to “shows” put on by
fashy attorneys, Beebow sald. “There’s a lot of
play acting that goes on."” And even when testimony
Is totally lrre::vant. it can persuado the jury to

. award big buc!

But Troy's Lotxmann argues agalnst softening
Immunity legislation by impoaslng flnanclal Umlts.
‘What a clty of 70,000 can afford differs dramatical-
ly from what a city of 7,000 or 1,000 could pay, he
says, .
Letzmann contends that the old state law should
be re-enacted Impoalng immunity — but with more
clout this tme. “Let government be Immune for
thosc things it does for the greater good of people,”
he sald, polnting Lo its operation of police and flre
departments as well as hospltals and EMS amby.
lance services.

Where a city operates a hospltal or emergency
ambulance service, 1t often does so to assure that
poorer residents have equal opportunity to health
care. Those and other clty services which the pri-
vate sector wouldn't undertake should be immune,
he believes.

But Troy atlorney Bruce Franklln, who has
represented cltirens in cases againat government
- including the Prior case against Troy, contends
that such lawsults have a beneficlal effect.

“SINCE THE removal of governmental immuni-
ty for hospitals, there has been a great improve-
ment In the quality of care,” he sald.

‘Without the ability to sue, governments are un-
checked In their operations, contends Franklin.
*“There's no control, nobody to keep them In line.”

Not 80, counters Letzmann. Publlc offlcials gen-
erally are responsible — and If they aren't there
are other means for flring them. Large, punitive
verdicts against a city, on the other hand, are “af-
ter-the-fact” rather than preventative, he sald.

Franklin takes an even stronger position. Had the
residents of Troy been forced (o share in lhe Prior
scttlement, they would have taken an active inter-
et in their Jocal g partlen.
larly the police department. He contends thoy
wonld bave voted for & subsequent ballot lssuo [n
which the clty was secking the abiifty to luok out-
slde the department for a new — and pggsumably
better quallfied — pollee chlef. When few residents
voted and the ballot Issue failed, the clty selected a
chief from the ranks.

“There's a great clement of dlalnterest and lack
of concern on the part of the clilxens of Troy about
their pollce department,” Frankln contends, “If
they had been hit In the pocketbooks, they at least
would have gone out and voted.”

Southfleld clty attorney Wllllam Beach Is one

making officers think before acting, oth-
ors believe It makes them reluctant to do
thelr jobs.

‘Nuisance’ suits rise

In the last 30 years, fudicial declsions bavo grad-
ually weakened tho siate’s immunity law, which
ococe held government immune from most types of
lawsults.

As the Iaw has been weakeoed, the number of

fegal fees, court costa and settlements, local municv
Ipal attorneys agroe the cost (0 {he taxpayer fa sub-

While some lawsvits raise legitimats lssues,
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viewed as easy targets — with an tad ty
(0 pay huge judgments,

THE FOLLOWING are cxamples of cases oo~
sidered “nulsance " from
tneda by Detroit Mayor Colenan Young a0d Attor

lomate

noy General Frank d
'© Tho city of Detroit wassued by s
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sent him. The case is in federal court.
A

o
lands of nland lakes. The dock was privately
owned and maintained. The case eventually was
digmissed. .

2 dock Into shatlow water of an Inland lake.

Petar fears the net etfect will be police
offlcors whnhm reloctant to do their and thuy
&n .

As suits against government
mushroom, state rethinks law

who beliaves the public should be able to sue gov-
emment — with !

lnan e
ment does do things that are totally ridlculous —
lock at Zilwaukee (bridgo).”’

Although he'd like to impose seme restrictlons,
ho wouldn't favor golng the Canadlan route —
where cltizens must post a bond for court costs and
posaible damnges before they can sue. “That's a
little restrictive,” he sald. A lot of people coulda't
afford it.”

While amali clties may have fewer resources to
pay, larger cities may find themselves more vul-
nerable, Detroit's caseload was so large that assist-
ant clty attoroeys had blanket approval to settle
cases on their own at $5,000 or less, But once the
word was out, the number of lawsuits mushroomed
~- some blatantly seeking damages {n the nelghbor-
hood of $4,800.

ANOTHER FACTOR which frustrates city attor-
neys is dealing with insurance companies, Some be-
moan the fact that they foster a “get-rich-quick”
attitude, Others note that the companies can hold
the power in o case where a city could pay the

earest.

Obviously the stakea are higher for the city In a
case where the Insurance cempany s tolose a
maximum of §500,000 but plalntiffa are seeking
mitllons. Yet the company reserves the right to se-
leet; ita own attorney and mount the defense. If it
sees"that It could well losa the case, the company
may hire a less experienced attorney In an effort to
limlt Its expenses.

Some are now
some type of control into contracts with thelr Insur-
ers. Letzmann seeks at least veto power.

speaking, perpe-
tuate the feeling “even’if a person waa totally re-
sponsible for the actions, he deserves some pay-
ment for his Injuries,” Beebow said.

E, the case of gos 1 Im-
munity reads tike a good novel — with
suspense, plenty of polltical intrigue, lots of
emotlon, 8 good measure of heart-rending sto-
rics and solid arguments on either side,

Whether tho leglslature wlll come to
grips with tho Issue haa yet to be scen. The
Senate Judlclary Commlttec has been con-
ducting hearings on the subject and sev-
eral professional organizations are
studylng the tople with a view toward
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