 Ex-U of M chief pushes malpracti

Editor's note: The malpractice in-
surance “crisis,” though scrious,
isn’t the fault of health-care provid.-
ers, insurance companies, atfor-
neys or patients, according (o aw
professor Robben W, Fleming.

-In a report for Gou. Blanchard.
Flemmg, a former president of the
University of Michigan, urged bet-
ter policing of the medical profes-
sion and recommended against a
$250,000 “cap” on jury awards for
pain and suffering, as proposed in a
state Senate bill,

Here is full text of the governors
summary of Fleming's report:

A INDINGS Include the following:

. 'The exlsting situatlon is suf-

flclently serious as lo warrant
remedlal action at this time.

The current situatlon Is, generally,
not the result of abuses of the present
system by providers, insurers, attor-
neys or patlents,

It is important to distlnguish be-
tween a) malpractice and b).maloccur-
rences (that Is, adverse cllnical results)
that are not the result of negll

prevention of matpractice.

THE FREQUENCY with which
clalms are fited has Increased aignlfl.
cantly over the past decade.

Indemnitles that are pald to plaln-
tiffs, as well as the expenses assoclated

This distinctlon is In danger of belng
lost in the current debate.

A slgnificantly grealer amount of
malpractice occurs than ls implled by
the number of clatms filed.

With respect to malpractice clalms,
a prellminary analysis suggeats that a
disproportlonately large number arc
attributable to a cly small

with the and defense of
elaima, have grown sigalficantly over
the past decade.

Malpractice fnsurance premiums
have risen sharply In the t two
years. But In inflation-adjusted terma,
the costs of Insurance are geaerally
equlvalent to those of 1976,

number of physiclans, and that this pat.
tern appears to hold within each speci-

alty.
Little systematlc effort goes Into the

| remalns gen-
erally avallable,

RECOMMENDATIONS:
1. The actlons of the governor and

GOP staff says Fleming
is ‘soft’ on tort reform

Editor's nate: A state Senate staff
member analyzed the Fleming pro-
posals and said there was “nothing
new or original” in them and that
the tart reform recommendations
were "soft.”

This analysis, presented to Senate
Majority Leader John Engler, R-Mt.
Pleasant, can be viewed as the Re-
publicans® preliminary response to
rec dations ¢ 551 by
the Democratic governor, Excerpts:

THE MOST striking finding is that a
relatively small percentage of physi-
clans (20 pereent) is responsible for a
large percentage of claims (70 per-
cent).

The recommended tort (medical
malpractice damage lawsults) reforms
are soft. They lack the strength and

WITHOUT BEING specifie, Dr.

° Leglstature should proceed in two

phases: an Immediate sct of actlons
and a set that would take place In carly
1986,

2. The Immedlate actlons should 1n.
clude the followling set of tort reforms:
Revislon of the doetrine of joint and
several labllity; revision of the collate
eral source rule; mandating the use of
structured payments for awards; ad.
Jjustment of the prefudgment interest
requirement; establishment of statuto-
ry provisions for the of

Thureday, Docomber 20, 1985 O&E
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ce preve

ntion

A preliminary analysis suggests that a:
disproportionately large number of
malpractice claims are attributable to a
comparalively small number of

physicians, and that

appears to hold within each
Robben Fleming’s report said,

this patiern
specialty, ‘

costy In “frivolous” cases; and reflne.
ment of the statute of

that exceeds a cer-

3. The following reforms should not
be enacted:

® Qualification of expert witnesscs,

® Mandating the use of pre-trial
screening panels,

® Establlshment of a tmit on non-
‘cconomic damages.

4. A statc-administered fund shoutd
be created to serve as the source of
payment  for so-called “long-tail”
claims — that ls, claims that are flled
fang after the incident In connection

agatnst ph

taln threshhold. .
The fund would be financed by as-

s]sxments on all of the state's physi-

clans,

5. The recommended tort reforms
and the creatlon of the fund should be
made contingent upon the fmplementa-
tlon of enhanced ‘sysu:ms for assuring .
the of ph

f
Ppervislon of the state.

6. Malpractico Insurance premiy
ahould be frozen through June 6.+

7. The actlons propnu:d, for 1938
should include Inquiries into the devel.
opment of alternative ways of clanlfy,
ing physiclans for purposes of eshl-
!lshlng risk; into the development of ..

and pre-
.veatlng malpractlce.

These systems would be devised In
early 1986 and would Involve greatly
Intenslfled efforts on the parts of the
profession, the tnsurers and the state,

Ispute
Into the past practice of the state's in- \
surers and the Insurance Bureau; znd
tnta the benelits of so-calted "no-faule”
optlons, .

8. The governor should dulgnille an

wlth which negligence Is alleged — and

Fleming calls for a vastly expanded, to serve as the source of payment for

state-sponsored system of competency
.

of the Scnate-passed pack-
age.

PERHAPS MORE notable than the |
reforms which are recommended are

those which are not. That Ls, non-eco-
romic damoge award caps, pretriat
screening panels and stricter requlre-
ments for expert witnesses {Na. 3),

Dr. Fleming states that non-cconom-
lc award caps, though constliutional,

are “last resort” solutlons to be used

only If all else fajls.

Since 80-90 pereent of all cases tried |

result in no award, Dr. Fleming be-
lleves that juries are sufficlently capa-

The recommeonded tort
{medical malpractice
damage lawsuits)
reforms are soft. They
lack the strength and
substanco of the
Sonate-passed
packasge,

— GOP analysis

ble of 4 between “expert
and inexpert witnesses and, therefore,
no change is nccessary,

THE MEDICAL Liabllity Fund (No.
4) would pay awards of uniimited dol.
lar amounts. This is signlficant because
physlictans' liabllity Is currently limlted
by their policles (for example, $100,000
or $300,000).

With no limlt on awards, the MLF
could become the “deepest pocket* of
all, and assessments against physicans

would rise to meet the fund'’s obliga-

tlons.
Two deslrable cffects would acerue
to insuranco companles . . , more pre-

dictable exp and more predicta-
ble premium rates,
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