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For business, minitrials save court costs

“Corporations arc
nvnldlng courirooms. They're us!ng
cheaper and faster ways to settle
their disputes.

By using day-to-day experience in
Informal confllct resolution, mana-
gers olten can play key roles in out-
of-court scttlements, according o
two Unlverslty of Michigan business
law authorlties.

Mediation — In which a third per-
son helps disputing partics reach an
agreement — Is an especially effec-
tive means of dispute resolution for
corporate executives, said George I
Stedel [I1, professor of business law
in the U-M Schoo! of Business Ad-
ministration,

“For example, the ‘minltrial,’ a
form of mediation first used in 1979,
offers them the opportunity to use
creative problem-solving and negotl-
ations in shaplng a 'win-win’ resolu-
tlon of a dispute,” he says. That's in
contrast to “the "all or nothing’ solu-
tions oflen rendered in litigation.”

. SIEDEL ESTIMATED the cost of
a minitrial is about 10 percent of the
cost of a civil lawsuit. H's also
cheaper than arbltration, in which a
third party Issues a binding dectslon.
- “Toarbitrate a $1 militlon interna-
llonal dispute costs about $120,000,
‘not counting legal fees,” he sald.

. Whitmore Gray, U-M prafessor of
aw and ene of the country’s leading
experts in methods of alternatlve
dupum resolution (ADR), notes that

Yin ADR, the partics benefit by re-
malining in control of both the pro-
ceedings and the quality of the set-
tlement.”

In a recent paper examining the
topie, “The Intersection Between
Business and Legal Appmnches to
Dispute  Resoluti Siedel noted
that exceutives, with a little assist-
nnee, can arrive at legal as well as
s salutions.

“A study of the frequency of litiga-
tion revealed that only about 10 per-
cent of all civil disputes reach an at-
torney," Siedel notes. “We could con-
clude then that the lawyer’s role as
the ‘gatckeeper for disputes’ Is
greatly averblown.”

SIEDEL IS a proponent of the
“minitrial” method of dispute reso-
fution. In it, lawyers act mainly as
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The cost of a minitrial is about 10

percent of the cost of a civil lawsuit.
It's also cheaper than arbitration, in
which a third party issues a binding

decision.

advlsers, Managers themsclves arc
the primary negotiataors.

Desplte its name, the minitrlal is
not a trinl, but an information ex-
change, Stedel sald. It may Involve a
neutral adviser and may be held un-
der court supervision, hut requires
neither.

“The key factor that distingulshes.
the minitrial from a real trial ls that
it allaws faceto-face contact be-
tween exceutives, while (he lawyers
remaln in the background,” Sledel
says.

THE ORIGINAL minitrial,
seribed in Siedel's paper, was
tween Los Angeles-based Telecredit
Inc. and TRW Inc.

In 1974, Teh:crcdll sued TRW for
patent Inlrlngcmcnl. seeking an In-
junctlon and $6 millicn in damages,
“After three years had passed and
100,000 documents had exchanged
hands, no agreement had  been
reached,” Siedel says.

At that point, the parllll began to
develop a procedure they called an
“informatlon cxchange,” now known
as the minltrial. After each side had
disclosed facts and documents rele-
vant to the dispute, attorneys pre-
sented their best cases in a four-hour
petied.

A neutral party mederated a short
reply and rebuttal sesslon.

The exccutives then met for 30
minutes and qulekly reached an
agreement, “thus saving an estimat-
ed $1 million In lawyer’s fees,” ac-
cording to Siedel.

SINCE THE TRW-Telecredlt pre-
cedent, minitrials have been used in
more than 100 cases, he said, and
probably could have worked for
many more, il executives had been
aware of the advantages of the pro-
cedure.

Sledel predicted that minltrials
will soon be used for other types of
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cases such as those involving clalms
of wrengful discharge and product
liabllity,

Ncw versions of nrhltrnllon nlso

are growing In popularity. {Arbitra.

tion requires a third party to recelve
pertinent  information and argu-
ments from two contendlng partles
and to render a binding deciston.)
Some, such as the “rent-a-judge”
system, also have gained some noto-
ricty as a form of “rich man's jus-
tice,” Sledel sald.
To rent a judge, contending par-
tles agree upon and hire a retired
Judge, usually with special expertise
in the area of the dispute,
People, lke television talk show

hnst Jnhnny Carson, who ren(cd a

judge to scttle his contract dispute
‘with NBC, have found that the proce-
dure helps them keep cases low-key
and relalively lree of publiciy,
Sledel sald. “Hiring a private judge
also speeds up the process, as the
parties don't have to walt months to
get on the crowded court docket.”

THE RENT-A-JUDGE system is
diffcrent from some other forms of
arbitratlon in that rules of evidence
may apply to the proceeding and the
Judge's decision may be appealed on
the basls of errors of law.
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Unlike mediatlon, which is signifi-
cantly cheaper than litigatlon, “pri-
vate arbltration Is not always a
great deal cheaper than the court
system,” Gray notes. ““The main ad-
vanlages are not cost savings as
much as speed and the abitity 10 plck
one’s own judge.”

The trend toward out-of-court set-
tements reflects “people’s desire
for certainty about the outcome of a
case,” Sledel says. “1 equate litiga-
tlon with roulette because the out-
come often depends on the jury

members.”
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